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Inst. 2.20.6 deals with the case of a person to whom had been be- 
queathed property (per damnationem) of which he has acquired the own- 
ership during the life of the testator. When the testator then dies, it is im- 
possible for this person to claim the property bequeathed to him, because 
he is already the owner. Is there then nothing else he can do but resign 
himself to the fact that he will receive nothing? This depends on the title 
by which he acquired the property. If it was by causa onerosa, for exam- 
ple by purchase, then he can claim the price he paid from the heir, but if it 
was by causa lucrativa, for example through a gift, then there is in fact 
nothing he can do. The reasoning behind this difference is that the pur- 
pose of the testator, namely to favour the legatee without consideration, 
has already been accomplished by the gift. This reasoning is based on an 
old tradition, traditum est, as the Latin text of the Institutes has it: 

Inst. 2.20.6: Si res aliena legata fuerit et eius vivo testatore legatarius 
dominus factus fuerit, si quidem ex causa emptionis, ex testamento 
actione pretium consequi potest: si vero ex causa lucrativa, veluti ex 
donatione vel ex alia simili causa, agere non potest. nam traditum est 
duas lucrativas causas in eundem hominem et in eandem rem con- 
currere non posse. 

If a thing belonging to another be bequeathed and the legatee became 

owner of it during the testator’s life, he can recover the value of it by 

an action on the will (ex testamento), provided he became owner by 
purchase. But, if it were a gainful acquisition (ex causa lucrativa), 

e.g. a gift or the like, he will have no action. For it is traditional that 

the same man cannot profit twice by the same thing. 


In his commentary on the Institutes, Theophilus calls this a xavajv, a 
general rule which is quoted in Latin in the Greek text of his paraphrase. 
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6. EAnyadtevod oot aGAAdtoOLOV nyua. EntCHOAVTOS HOV rjj MOLÁOEL 
tig dtaOyxns yéyovag avt1o0 roD nodypatos ov deonotyns, 6 Anya- 
TAOLOG. Gtt ÈV AVTO TO MOGYUA TOV xÀAnoovóouov axa.tEiv OV dUVvaA- 
oat (no yao, to tedodv bxO tùv oùv SEonOTELAav;) CUVWLOAGYyNTaL. 
doa ovdé tiv Statipnowv tovtov anautetv óÓvvijon; xoà yon oftw 
dtaotilerv. ci èv àzxó &yopgaoíag ExTHOW TOUTO, xLV@vV xarà too 
xAnoovópuov tijv ex testamento Ajwn tijv tov HOaypatos Statipnotv. 
ei ÔÈ a0 SbwoEas yéyovag tovtov SEONOTIS f) xai àzó Anyatov, OVX 
GIUALTHOELS TÒ Tina, dua tov xavóva tóv A€yovta’ ex duabus lu- 
cratiuis causis eadem res saepius adquiri non potest. d0o yao èm- 
x£&oótcic aitias eig TO AUTO NOOOWNOV fj eic TO AUTO xoàyua ovvro&- 
X&iv OV OUVATOV. 

I have bequeathed property belonging to another to you. While I am 
still alive after making my will, you, the legatee, have become the 
owner of that property. It is agreed that you cannot claim that prop- 
erty from the heir (for how could you do that, since you already own 
it). Then can you not claim its value? Well, a distinction must be 
drawn in the following way. If you have acquired the property by 
purchase, you will recover the value of the property by an action 
against the heir ex testamento. But if you have become the owner 
through a gift or a legacy, then you will not be able to claim its value 
due to the rule that one and the same property can not be acquired 
more than once by gratuitous title. For there cannot be two gratui- 
tous titles at once relating to the same person or the same thing. 


In the margin of one manuscript of this text by Theophilus, Par. 1364 
(fol. 91), there is a scholion which until now has never been published. I 
would like to say something about this scholion. It is written in a different 
hand from that of the writer of the text and of most of the other scholia. It 
is extremely difficult to decipher, and eventually I asked my colleague and 
friend Douwe Holwerda to help me. After a great deal of puzzling, we 
construed the following text: 
xai onugíooau, Tt od SUvatal tic adtO tO! 
HOAYUA xarà TOV xavóva xtàoOat 
xai Thy rovrov Statipnoty é& énixegód v? 
aiti v? úo, tuyòv éx ÚO 


AURK 


1. avto TÒ: tO aÙtÒò cod. 
2. EMLHEOOWV. -ovc cod. 


Scholion on Institutes 2.20.6 67 
ss 1:5 


Anyatwv ij ao Anydtov xai óóosoc. 

rAnv i001, Ot, ci xol MOGSNAds éotLV ó xavàv 

Ó xwddwv x dvo AovxoaGijvat ai- 

TLÕV Elç TÒ adtO* negiovaoÓv, GAN Guwe 

Attatar xai ovtoc th tic dAnOeiac dnodet- 

10 Se. dav yao anodeiEn 6 Anyat< dowoc, btu adtov and Anydt>ov 
xt1áoOat 

11 OéA& Ó teotatwo xai €& énixeoóobc aitiac, xví- 

12 oáuevov avtov tò ngà yua Aafeiv xai thy óuatáugouv aù- 

13 tot 1apgaxootci ó xavóv, we BiB. ud’. tut y . xep. Ë. 

14 Oeu. B'. , o9 ù doxiy OBEvvutat tò Anyatov. 

15 todto ó& xai AwodbEds pnoy Ev và ergo- 

16 BattoviBouc ovvtaynaty Eott ÔÈ Ea’. 

And take note that according to this rule (canon) nobody can acquire 

this property and its value by gratuitous title twice, for example 

through two legacies or through a legacy and a gift. But know that 

although the rule preventing a person from profiting by gratuitous 

title with respect to the same thing, this rule is nevertheless sub- 

servient to proof of the true situation. For if the legatee proves that 

the testator wishes him to receive both through a legacy and by 

gratuitous title, then the rule allows that after he has acquired the 

property he should also receive its value, as is stated in Book 44 Title 

3, fragment 17 § 2, which begins: the legacy is extinguished ... 

Dorotheus also says this in the title de probationibus, that is, no. 61. 


S CONN NH 


What is there to be said about this scholion? First of all, that it makes 
a reference to the Basilica, which means that either it is a new scholion, 
dating from the time of Xiphilinus, or it is an ancient scholion which was 
amended and adapted after the Basilica. Because of its last sentence, to 
which I will return presently, I believe it is an adapted text. Furthermore, 
it is a scholion on Theophilus’ text and not on the Latin text of the 
Institutes, since it ties in with the word xavóv, for which there is no 
equivalent in the text of the Institutes. As H.J. Scheltema has shown, the 
so-called ancient scholia in the margins of Theophilus’ manuscripts were 
probably originally written in reference to the text of the Latin Institutes", 


3. aiti@v. prius aitias cod. 
4. avto: avtov cod. 
5. H. J. SCHELTEMA, L'enseignement de droit des antécesseurs, Leiden 1970, p. 22. 
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whereas this scholion ties in with the text of the Greek paraphrase, and in 
particular with the rule put forward by Theophilus, the xavav which says 
that the same thing cannot be acquired more than once ex lucrativis 
causis. The scholion makes it clear that there is an exception to this rule: 
if the testator wishes the legatee to receive both the property and the value 
of the property, then the legatee will receive both. The scholiast refers to a 
text in the Basilica, Book 44, Title 3, fragment 17, § 2, quoting the first 
words: oBévvutat tò Anyatov. This text has not been handed down in the 
manuscripts of the Basilica, but in those of the Synopsis Basilicorum, the 
so-called synopsis maior. The relevant passage is in fact not fragment 17, 
but fragment 21 the whole of which says: 


SBévvutat tO Anyadtov tot zoáyuatog E énixegdotc aitiacg evoel- 
OxoLuévov zapà và Anyataoiw. ei ui] thy tyunv NOEAnoEV avtov Àa- 
Beiv ó ó.aOÉuevoc. 


The legacy of property found to belong to the legatee by gratuitous title 
is extinguished, unless the testator wanted the legatee to receive its value. 

The fragment is an translation of D. 32.21.1, which refers not to lega- 
cies but to fideicommissa. 


D. 32.21.1: Paulus, libro quarto fideicommissorum: Fideicommissum 
relictum et apud eum, cui relictum est, ex causa lucrativa inventum 
extingui placuit, nisi defunctus aestimationem quoque eius praestari 
voluit. 

It is settled that a fideicommissum found to be in the hands of the person 
to whom it was left without his having paid for it is extinguished, unless 
the deceased wished that its value should also be paid. 


As everyone knows, Justinian put fideicommissa on a par with legacies, 
so the text can in fact be seen as an exception to the rule. The xavóv is sub- 
servient to ‘proof of the true situation’, 7 dmodevEtc tic &AnOe(ag. 


There is another way in which a legatee can acquire both the value 
and the property. This outcome can be attained by applying the testator’s 
will in a strict and literal sense, and the result seems somewhat unfair. It 
is described at the end of Inst. 2.20.6: 

hac ratione si ex duobus testamentis eadem res eidem debeatur, 

interest, utrum rem an aestimationem ex testamento consecutus est: 
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nam si rem, agere non potest, quia habet eam ex causa lucrativa, si 
aestimationem, agere potest. 

Hence, if the same thing be due to him under two wills, it all turns on 
whether the legatee receive the thing under one will or its value: if the 
thing itself, he has no action because it is his by gainful acquisition; 
but if he receive its value, then he can claim. 


If the legatee first claims the property, then he cannot do this a 
second time, because he already holds the property, ex lucrativa causa. But 
if he acts in a different order, in other words if he first makes a claim 
against the heir who cannot transfer the property (possibly because he 
does not own it), then the heir will be ordered to pay the value of the 
property. According to the strict interpretation, in this case the legatee 
has not received the property and can therefore still claim it. So here the 
point in question is not the /ucrativa causa, but acquisition of the 
property. In this particular case, the outcome that the legatee receives both 
the value and the property seems rather unfair to us, since it depends 
merely on the order of the procedure. In his Inleidinge 2.22.41, Hugo de 
Groot says: 


ende daerom dien iet ghemaect is by twee uiterste willen doet wel dat 
hy eerst uit de eene ziet te bekomen de waerde. Want dan kan hy noch 
uit de andere uiterste wille de zake bekomen. Maer de zake buiten last 
eens bekomen hebbende, soo en heeft hy tot de waerde geen 
spreecken. [So if someone has been bequeathed something by two 
wills, he should first see to it that he acquires the value from one of 
them. Because then he can also acquire the property under the other 

- will. But if he has already acquired the property for no consideration, 
then he has no claim to the value]. 


The reason for this distinction, which seems strange to us, has to do 
with the Roman view that a thing was equivalent to its value, but that 
vice versa the value of a thing was not equivalent to the thing itself. This 
view was formulated in a somewhat different context by Celsus, in a 
passage in the title De verborum significatione, D. 50.16.88: 


Celsus, libro decimo digestorum: Propemodum tantum quisque pecuniae 
relinquit, quantum ex bonis eius refici potest: sic dicimus centies 
aureorum habere, qui tantum in praediis ceterisque similibus rebus 
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habeat. non idem est in fundo alieno legato, quamquam is hereditaria 
pecunia parari potest. neque quisquam eum, qui pecuniam numeratam 
habet, habere dicit quidquid ex ea parari potest. 

Someone leaves only just as much money as can be made up from his 
goods. Thus, we say that he has a hundred aurei if he has so much in 
estates and other similar things. The same does not apply in the case 
of an estate belonging to someone else and forming part of his legacy, 
although it can be acquired by money forming part of the legacy. Nor 
does anyone regard a man who possesses coined money as possessing 
something which can be acquired with it. 


Let us return to ‘our’ scholion. The most interesting part of the 
scholion is the last short sentence, which informs us that Dorotheus has 
already pointed out this exception to the ‘lucrativa’ rule in his treatise, ov- 
viayua, de probationibus. The relevant passage is no. 61. This statement 
raises many questions. What is meant by the ovvtaypa de probationibus? 
The word oóvrayua can mean all sorts of things, for example ‘work’, 
‘book’ or ‘title’® It is used several times for pars, i.e. the ancient division of 
the Law Books before the compilation of Justinian. Is this a reference to a 
separate pars or simply to the third title of the 22nd book of the Digest, 
which has as its heading de probationibus et praesumptionibus? Justinian 
gave this title a place in the navel, umbilicum, of his Digest, in the third 
book of the res singulares. It is impossible to deduce from Const. Tanta 5, 
in which the emperor discusses the /ibri singulares, whether this title 
existed previously as a separate work. He says: 

Const. Tanta 5: alius itaque liber post duo primos nobis excogitatus 

est de usuris et traiecticiis pecuniis et de instrumentis et testibus et 

probationibus nec non praesumptionibus, et memorati tres singulares 
libri iuxta compositionem de rebus positi sunt. 

Then we have devised another book, following upon the first two, on 

Usury, on Maritime Loans, on Documents, on Witnesses, and on 

Proof, and Presumptions; these three individual books have been 

placed close to the portion De Rebus. 


6. The word oúvtaypa can mean all sorts of things; it has no technical meaning. 
See A. SCHUMRICK, Observationes ad rem librariam pertinentes, De oUvta&ic ovvta- 
yua, noaypateta oóxóuvnua vocabulis, Marburg 1909. 
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Const. Omnem, § 4, shows that the twenty-second book was one of 
the BiBAta zxparróueva and that it was used for instruction in the third 
year. So there were educational commentaries on this title, some of which 
have been passed down in the scholia on the Basilica. However, Dorotheus 
is not known for his educational commentary, but because of his trans- 
lation of the entire Digest. Nevertheless, the comment in the scholion 
seems to be derived from an educational or practical commentary, since it 
says: ‘Dorotheus also says this (i.e. the exception to the /ucrativa rule) in 
his title (treatise) on proof. The sentence seems more likely to refer to 
some sort of tagayoaqai by Dorotheus. While reading the scholia on D. 
22.3 (i.e. B. 22.1), I came across one reference to Institutes 2.20.6 and the 
case discussed there of bequeathing the same property twice. This is a new 
scholion, but it may contain elements of ancient ones, and it includes a 
commentary on D. 22.3.12.’. The text discusses a double legacy of 50 and 
then another 50. Is this an error, or is the heir obliged to pay a double 
sum? With respect to the double legacy discussed in the text, the scholion 
(BS 1335, line 32-37) says: 


Zijvei xoà tov x’. tit. tic B'. vv Ivotir. xoi uáOnc érépav óiáotiéi. 
Ei ó& év Óóuaqópoig Stadjxats tÒ avtO noüyua AnyatevOf uot, ao 
uèv tfjg UiS TÒ zoüyua, and ÔÈ Tig Etéoas TÒ Tua AauBávo. 
ITAnv totto vógoov, óc 6 Ltépavds Pnotv, xatà tijv xEpEevNV 
didowkiy ev Sedeyatig TLT. ÑTOL tH x’. tet. tic B. ivo. ZýtEL xai 
BiB. vB’. xep. ic’. xal uq. 

Also look for the 20th title of Book 2 of the Institutes and you will 
learn of another distinction. If the same property has been bequeathed 
to me in different wills, then I will receive the property from one, and 
the value from the other. But remember well what Stephanus says about 
the distinction concerned in the title de legatis or tit. 20 of Book 2 of 
the Institutes. Also look up Book 52 fragments 16 and 18. 


7. D. 22.3.12: Idem (Celsus), libro septimo decimo digestorum: Quingenta testa- 
mento tibi legata sunt: idem scriptum est in codicillis postea scriptis: refert, duplicare 
legatum voluerit an repetere et oblitus se in testamento legasse id fecerit: ab utro ergo 
probatio eius rei exigenda est? prima fronte aequius videtur, ut petitor probet quod in- 
tendit: sed nimirum probationes quaedam a reo exiguntur: nam si creditum petam, ille 
respondeat solutam esse pecuniam, ipse hoc probare cogendus est. et hic igitur cum 


petitor duas scripturas ostendit, heres posteriorem inanem esse, ipse heres id adprobare 
iudici debet. 
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The meaning of the fragment remains extremely vague. It goes no further 
than a reference to the text of the Institutes and to Stephanus who has said 
something about the distinction drawn in that text. At most, this fragment 
might be seen as a clue to the existence of a commentary on the Institutes by 
Stephanus, about which there has already been much speculation®. We know 
that others as well as Theophilus wrote commentaries on the Institutes. The 
fragments referred to, for example those included in the Collectio Tripartita, 
do not come from Theophilus’ paraphrase’. It has been suggested several 
times that Stephanus may have been the author of one of these commentaries 
on the Institutes, but convincing proof that there are traces of such a work by 
him has never been found. However, the text referred to here may also be a 
reference in Stephanus’ lengthy Digest commentary to the relevant passage in 
the Institutes. 


The end of the fragment refers to B. 52, fr. 16 and 18, i.e. D. 44.7.17 
and 18. It is true that the rule concerning the concursus causarum lucrati- 
varum is formulated in this fragment of the Digests: 


D. 44.7.17: Idem (Ulpianus), libro trigensimo tertio digestorum: Omnes 
debitores, qui speciem ex causa lucrativa debent, liberantur, cum ea 
species ex causa lucrativa ad creditores pervenisset. 
All debtors, who owe an article by lucrative cause, are released, if 
that article came to the creditors by lucrative cause. 


The fragment comes from the Digests of Julian and the /ucrativa 
causa rule is in fact attributed to him "°, 


However, Dorotheus’ oóvrayua de probationibus can also be connected 
with something quite different: a curious fragment from the Codex 
Marcianus gr. 173 (fol. 24). The main content of this manuscript is the 
previously mentioned Synopsis maior Basilicorum. It is preceded by a few 
unrelated notes, ‘notes juridiques’, according to Svoronos, including the 
following fragment: 


8. See HEIMBACH, Prolegomena, p. 32, e.a. 

9. N. VAN DER WAL, B. H. STOLTE, Collectio tripartita, 1994, p. XXXIII. 

10. See for example J.A. ANKUM, ‘Concorsum causarum', uit Seminarios com- 
plutenses de Derecho romano, Fundacion Seminario de derecho romano Ursicino Al- 
vauz, (Madrid 1997) p. 75. 
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[Xeon] £v náon bxo08Eoe(Et) tov ovvnyoosiv é0cAovta xodtov ôch- 
Oeiv tòv zoóoqogov titdov rv Ów yéorov) «xai» TOD xoó(óixoc) 
Závroc, tov de verborum significatione éxatéoov ovvráyuaroc, 
«xai» de regulis antiqui xal vv énivon0évvov tí(tÀov Aopo0£ov 
TOV ZtÉévVtE «Óc» Eott «de» definitionibus xai tov Ay’. óc oti de variis 
[le]ctioibus(**?) uévo yao ottws ovdév xapgaA£Asurtavr ó£ovrau ó8 
xai TOV AEYOMEVWV zapgatítAov ui] YNOEVELV TÇ vv TOAXTALOTOV 
ELTNOEVOEWS. 

When someone will practise the law, in every case he has to consult 
first the appropriate titles from the Digest and the Code, next the 
title De Verborum Significatione of both collections and the title De 
(diversis) regulis (iuris) antiqui. Then he has to study from the titles 
designed by Dorotheus the fifth, which is called De Definitionibus 
and the thirty third, De variis lectionibus ... and thus nothing will be 
left out. And of the so-called paratitla the lawyers must not omit the 
opinion of the ‘tractaists’ (i.e. the antecessors of the 6'" century). 


In this fragment a number of guidelines are given for anyone wishing 
to practise law. Such a person should first consult the appropriate titles in 
both the Digest and the Code, then the titles De verborum significatione 
and de regulis (iuris) antiqui in both collections. Then there is a 
mysterious statement that the lawyer should study some of the titles 
devised (designed) by Dorotheus, (émtvonOévtwv) namely the 5th!'* de 
definitionibus and the 33e: de variis lectionibus. Finally, the paratitla of 
the ‘tractaists’ should not be forgotten. In his fine book Dorotheus and his 
Digest Translation", F. Brandsma wonders how it can be that a 14th- 
century manuscript still speaks of the Digest and the Code and quotes 
Latin. The fact that the paratitla are mentioned is also extremely strange, 
and leads Brandsma to the conclusion that this may in fact be a 6th or 
7th-century fragment, therefore dating from before the Basilica. 

If Brandsma is right - and I am inclined to believe him - then there 
was a work in circulation which was attributed to Dorotheus, probably an 
abstract of his translation of the Digest. It is quite easy to imagine this, 
especially since Dorotheus also translated the BipAta £Evpa dodtva, i.e. the 


11. I follow the opinion of BRANDSMA e.a., who assumes that tiv xévte is a 
corruption of tov e&', cf. BRANDSMA o.c. 146. 

12. F. BRANDSMA, Dorotheus and his Digest Translation, Groningen 1996, p. 
146. 
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books which were not used for instruction. Two titles are mentioned in 
this passage, the 5th and the 33th, and from these numbers it can be 
deduced, as Brandsma rightly suggests, that other ‘practical Digest titles’ 
were also included in this abstract. However, Brandsma does not know of 
any and finds it strange that no other mention of this abstract has 
survived. Would it be too bold to suggest that in our new scholion, which 
mentions a *avrayua'! by Dorotheus with the number 61 and the heading 
De probationibus, we may have discovered the name of a third title from 
this abstract? 


